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Theodore Levitt’s 1960’s Harvard Business Review article entitled Marketing Myopia 
(tunnel vision) has become legendary in marketing textbooks.  It described the need for 
marketers to maintain a wide, almost visionary approach of their target markets.  Today 
success or failure for the marketer may not only be determined by understanding what 
the consumer wants but equally importantly, how they want it.    
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EXECUTIVE SUMMARY  
 
 
 
 
Research Background  
 

 It is Opt-4’s currently held belief that data protection is now a significant issue for all 
companies who promote their products and services by directly targeting individuals.  

 
 The 2004 Information Commissioner’s latest Annual Report includes a strong 

indication that enforcement of the legislation will be stepped up 
 

 Consumer opt-out rates is a particular concern for marketers. Direct marketing 
generates nearly £107 billion worth of business a year and therefore even small 
positive or negative changes in consumer permission rates can have an enormous 
effect on company revenues.  

 
 This research programme can best be described as an ‘explanatory’ research process 

to understand which aspects of legislation are most difficult to interpret and which are 
most problematic to implement. 

 
 The research also investigates whether companies believe their consumer attitudes to 

data protection are changing.  
 

 A typical robust sample size for a qualitative research programme of 30 individual 
face-to-face in-depth interviews have been made with mainly senior marketing 
managers and some whose role includes company use of personal data. 

 
Key Findings 
 

 Few marketing companies are dealing adequately with Data Protection compliance 
and businesses are at risk because they are collecting data without the necessary 
permissions 

 
 Whilst opt-outs are believed to be growing, many companies are not tracking this 

even though it could be crucial evidence of brand disaffection 
 
 Compliance apathy is encouraged by the perception of weak enforcement 

 
 
 Principal factors affecting data protection practitioners include: company and 

employee experience; features of service based marketing; customer versus prospect 
marketing; business-to-business versus business-to-consumer; business distribution; 
international operators;  handling legacy data;  company size and structure; managing 
affinity partnerships and individual responsibility for data protection. 

 
 Principal issues for data protection practitioners include: relationships between 

marketing and internal legal teams, managing permission statements, the rise of 
telephone preference & corporate telephone preference service, e-commerce, third 
party data usage; use of external consultants and usage of marketing operational 
platforms. 
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 One of the most significant findings of the research was how few marketers seemed 

to know how many customers and prospects are opting out of receiving their 
marketing communications.  Most could provide an opinion of whether opt-out rates 
were changing but few were able to provide precise information of how many people 
have asked to not be contacted or any estimate of the financial consequence of this.  

 
 The rate of opt-out/in change received a mix response but most respondents said opt-

out rates are increasing but not necessarily at an increasing rate.  
 
 Some respondents quote opt-out rates of between 30% to 50% 

 
 All respondents said complaints to receiving direct marketing communications are 

very few and far between. Even when enquiries are made, consumers usually only 
ask, ‘where did you get my name from?’   

 
 More serious consumer enquiries, sometimes coming in the form of a ‘Subject Access 

Request’ are still very rare. 
 

 A consistent response throughout the research was that the Information 
Commissioner has had little/no visible impact in enforcing data protection law and 
the respondents repeatedly said they had seen no evidence of this office’s activity 
whatsoever.  

 
 It seems companies are very keen to follow 'best practice' but struggle sometimes to 

know what this actually is. 
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PART I – PROGRAMME OUTLINE 
 
 
 
 
 
 
Part 1 – Contains programme background and research design 
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1- RESEARCH BACKGROUND  
 
 
 
 
1.1 RESEARCH SPONSORS – OPT-4 Ltd 

This research project was sponsored by Opt-4 Ltd, a consultancy service designed to advise 
marketers on data protection issues and compliance. 

Opt-4’s two directors are Jenny Moseley and Rosemary Smith, both long established 
marketing consultants and who founded this company in early 2005 to help companies find an 
appropriate balance between maximising marketing opportunities, whilst staying within the 
confines of the law.   

Further Company details can be found at www.Opt-4.co.uk 

 
 
1.2 RESEARCH CONSULTANCY – KYTEMARK SOLUTIONS LTD  
 
Kytemark was formed in 1999 as a freelance marketing services consultancy providing 
companies with advice and assistance on most elements of the marketing mix, including 
business research. 
 
All research for this programme was designed, conducted and reported upon by David 
Milnes, Director.   
 
David has undertaken several qualitative strategic business research projects, which have 
included a total of over 200 investigative meetings with senior executives, typically marketers 
from blue-chip companies.   
 
David spent 13 years working in client facing roles in the direct marketing arena and holds 
The Market Research Society Advanced Certification.  
 
 
1.3 - CURRENTLY UNDERSTOOD DATA PROTECTION SCENARIO  
 
It is Opt-4’s currently held belief that data protection is now a significant issue for all 
companies who promote their products and services by directly targeting individuals. Direct 
marketing in the UK is controlled by a wide range of legislative and self-regulatory measures 
and The Data Protection Act 1998 in particular, has far reaching implications.   

The legislation is overseen by a publicly funded body of approximately 300 staff headed by 
The Information Commissioner.    

The 2004 Information Commissioner’s latest Annual Report includes a strong indication that 
enforcement of the legislation will be stepped up. In the report it says: 
 



 

___________________________________________________________________________________ 
Data Protection: ‘Permission Marketing Tunnel Vision’– Opt-4 Data Protection Research Programme   8 

‘A dedicated audit and inspections function is being developed within our Office. We have 
already audited several organisations.’   
 
The Report also indicates how staff numbers have risen by 30% between 2003 and 2004, 
largely to manage the increased number of data protection complaints, which from about 5 
years ago, increased to approximately three times the levels received in the mid-1990’s.  See 
Figure 1 below.  
 
Figure 1. Information Commissioner Annual Complaints Requests 
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Of the 12,000 complaints in 2004, the report says that 16% of cases resulted in compliance 
being ‘unlikely’.  They also list 8 criminal prosecutions, with fines of up to £8,000 for 
individuals found guilty of breach and one instance of a suspended custodial sentence being 
given.     
 
Direct marketing generates nearly £107 billion worth of business a year (source: The Direct 
Marketing Association ).  Data protection consultants Opt-4 Ltd believe it is imperative to 
consider the impact on British Industry if in the future 5%, 10%, or even more people decide 
they no longer wish to receive direct marketing promotions.   Already we have seen 32% of 
people opting out of receiving marketing communications from their Electoral Roll 
registrations 
 
Consumer understanding about the use of personal data has grown significantly over the past 
10 years and according to the Direct Mail Information Service (DMIS) three quarters of 
people now have an awareness of The Data Protection Act.   
 
‘Permissioning’ is of particular concern for marketers.  In the UK the principle of allowing 
consumers to ‘opt out’ is enshrined in good marketing practice.  The majority of consumers 
are aware they can withhold personal information and/or request to not receive future 
marketing communications. The impact, possibly to be measured in £billions, would be huge 
if 5%, 10%, or even more people decide they no longer wish to receive marketing 
promotions.     
 
A 2004 survey titled, Participation Media, The Consumer Experience of Direct Marketing, 
commissioned by The Direct Marketing Association, produced some interesting results on the 
‘gap’ between consumers and companies undertaking direct marketing. Generated from a 
sample of 750 UK adults, the results showed that 69% of this group had no objection to 
receiving direct marketing as long as it was relevant to them and 58% had actually responded 
to a direct marketing promotion.  
 
So whilst direct marketing communications are in no way being shunned by consumers, the 
battle has yet to be won.  
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It is intended this research programme will help the Company discover how much of an issue 
businesses feel it to be and if so, what do they plan to do about it.   
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2 - RESEARCH OBJECTIVES 
 
 
 
 
2.1 - Programme scope 
 
It is not the objective of this research exercise to provide conclusive and statistically 
verifiable results but instead, to provide in-depth understanding of this area.  
 
The research has adopted a predominantly qualitative basis, which has provided 
understanding and insight rather than measurement.  Qualitative research is commonly used 
for new product/service development and concept testing.  It is also hoped the wide range of 
responses has helped Opt-4 formulate its future service provision.  Further reasons for 
adopting a qualitative approach can be found later in this proposal in Section 3 – Research 
Design. 
 
 
2.2 – Summary Objectives: 
 

 To understand which aspects of legislation are most difficult to interpret and which 
are most problematic to implement. 

 
 To see whether companies believe their customers’ and prospects’ attitudes to data 

protection are changing.  
 

 To uncover any issues which are particularly prominent in certain industry sectors. 
 

 To understand what degree of seniority typically becomes involved in data protection 
issues. 

 
 To learn how companies attempt to resolve data protection challenges.  
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3 - RESEARCH DESIGN AND RESEARCH TARGET AUDIENCE 
 
 
 
 
3.1 – AN EXPLORATORY AND QUALITATIVE APPROACH 
 
A qualitative approach has been chosen because this programme is particularly concerned 
with getting ‘below the surface’ and gaining an understanding of the extent to which data 
protection is a concern for marketers.   It is likely that most marketers will be aware of the 
existence of the legislation but for Opt-4’s future business planning it is important to 
investigate what they perceive to be the main concerns.  In essence the research is looking to 
explore the nature and extent of the data protection problem. 
 
From the findings made from this ad hoc research, it is possible that this exercise could be 
followed-up by a quantitative research programme to validate some of the main findings, for 
example on levels of consumer opt-outs.   
 
 
 
3.2 - PROSPECT SAMPLING 
 
The research will endeavour to reflect the views of the wider universe or population of direct 
marketers.   The research target will be: 
 

 Quantity: 30 individual face-to-face in-depth interviews.  
 Job Function: Marketing managers / or those associated to company use of personal 

data. 
 Industry Sectors:  No bias towards any industry and maximum of 8 from any one 

sector. 
 Company size:  SME’s and large organisations. 

 
Quantity - The aim was to undertake 30, individual, 30 minute face-to-face interviews, with 
mainly marketing managers/directors but also some non-marketing people who are either 
responsible for data protection policy within their company or who manage personal data.   
 
Whilst not large enough to undertake statistical validation of the findings, it is believed this is 
of a sufficiently robust size to make some assured judgements.  

Job Function - It is recognised that whilst junior marketing executives would have been able 
to give valid comment to this topic, it is unlikely they would have decision making 
responsibility and so  they do not represent the desired target audience for this research 
programme.      

Opt-4’s services primarily relate to the practical implications of data protection legislation to 
marketers.  At this stage they do not look to cover the broader scope of general legislative 
compliance for all business areas and functions.  

The research was, therefore, targeted at marketers who work for organisations undertaking 
direct marketing activities.  The definition of ‘direct marketing companies’ included those 
carrying out any promotional or sales communications targeted to individually named persons 



 

___________________________________________________________________________________ 
Data Protection: ‘Permission Marketing Tunnel Vision’– Opt-4 Data Protection Research Programme   12 

and/or which request a response from an individual to provide their personal details for 
further sales purposes.   

Industry Sectors – Data protection applies equally to all industry sectors, including public 
and non-profit organisations and therefore no effort was made to target one sector, such as 
charities or publishers etc.  Specific industry trends which became apparent through the 
research have been reported.  

Company Size – The research investigated companies with a turnover in excess of £5million. 
.  

 
 
3.3 - CONTACT METHODOLOGY  
 

 Prospects were approached with an ‘interest creating’ area of data protection research 
– opt-out / in rates.   

 
 The respondents were made aware the exercise is independent research conducted by 

Kytemark Solutions Ltd, commissioned by Opt-4 and it was not our intention to 
promote Opt-4’s services during the research interview.   

 
 A non-organisational specific summary report of this research, taken with industry 

peers, has been offered as an incentive to participation.   
 
 Interviews used predominantly qualitative questions i.e open ended and non-directive.  

Questions can be found in Appendix I – Proposed Research Questions 
 

 Semi-structured questioning endeavoured to cover all research objectives as 
previously described. 
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PART II – RESEARCH RESULTS 
 
 
 
 
 
- Part II contains an account of the research results
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SECTION 4 - PRINCIPAL FACTORS AFFECTING DATA PROTECTION 
MANAGEMENT 
 
 
 
 
Whilst the research intended to uncover how largely data protection legislation generically 
impacts on organisations, it was also felt important that the diversity of different business 
types was recognised.   
 
It has not been within the scope of this research to make a detailed analysis of any particular 
industry sector but nonetheless, it has been interesting to see a number of key aspects which 
influence individuals and companies in their data protection management.  
 
4.1 - Company and Employee Experience  
4.2 - Service providers  
4.3 - Customer versus prospect marketing 
4.4 - Business-to-business versus business-to-consumer 
4.5 - Business distribution 
4.6 - International operators 
4.7 - Marketing operational platforms 
4.8 - Legacy Data  
4.9 - Company size and structure 
4.10 - Affinity Partnerships 
4.11 - Individual Responsibility for Data Protection 
 
    
4.1 - Company and Employee Experience  
 
Some respondents felt they had most data protection issues covered.  Since their companies 
have been operating for numerous years, their business had evolved and adapted over time 
with the introduction of the various pieces of data protection legislation.    
  
A number of the respondents had worked for the same company for over 5 years and so felt 
confident with how the legislation impacted upon their particular business operations.  
 
However, the world does not stand still.  Not only is the legislation continually changing but 
so are the habits of consumers.  Even if a company and their employees are experienced in 
what they do, it is unlikely they can be fully aware of every piece of legislation or how it 
might be interpreted at a time of enforcement.  
 
This situation might be likened to the ‘competently, incompetent’ car driver – someone who 
has passed their driving tests many years ago but now isn’t really aware of the latest Highway 
Code. Over time this person has potentially developed some bad habits and is not always 
willing to maintain their driving competency.       
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4.2 – Service Providers 
 
The methods and manner in which a company operates is also important.  Heavily service led 
companies are potentially prone to the variability of customer interaction which might not 
typically occur for manufacturing based companies.   This does not just include traditional 
services such as lawyers and consultants but also any company that uses contact centres 
and/or retail outlets.  
 
4.3 – Customer vs. prospect marketing 
 
For some organisations who took part, almost all of their direct marketing activity is directed 
to either existing customers and/or previous enquirers and so not only did they feel less 
restricted by data protection, they also enjoyed potentially higher brand empathy and less 
consumer resistance. 
 
One company mentioned that they had not really given much attention to data protection and 
only would if they started to do more work with third parties. 
 
Other companies we spoke to felt a stronger need to find and win a new audience for their 
goods and services.   
 
4.4 – Business-to-business versus business-to-consumer 
 
Whilst business-to-business legislation might be deemed less restrictive, data protection does 
apply to individual employee data.  Perhaps mistakenly so, but many of the companies 
marketing to other companies tended to be more complacent than the business-to-consumer 
companies.    
 
Some of the published data owners interviewed had put steps in place to stop other companies 
using ‘their’ data outside their organisation’s agreements but they seemed less certain about 
the consent they had received to publish individual data into the public domain.    
 
4.5- Business distribution 
 
One retail marketing manager made reference to the importance he felt at being based on site 
with one of their outlets so that he could keep abreast of how their in-store customer data was 
collected.   
 
Indeed the same company was keen to increase its direct marketing activity since the July 
London bombings had had an adverse downturn on their retail trade.  
 
4.6- International operators 
 
Keeping close to consumer interaction is not always possible.  For companies operating 
overseas there was a consistent concern as to how foreign law affected operations driven from 
the UK.  One large publishing company, for just one of their numerous titles, has 1.5 million 
online subscribers.  For another, they have customers in every country in the world.  
 
One respondent was particularly keen to keep in touch with what was happening in his 
international marketplace  to ensure his marketing could be ‘globalised’ but also ‘localised’ to 
both cater for individual national demand and to be aware of various country laws.   
 
Some of the companies interviewed were originally founded in the USA but now have offices 
based in the UK.  For these, the UK staff sometimes had difficulties explaining our local laws 
and practices to their US managers. 
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A few people spoke of difficulties of understanding the ‘origin’ and ‘destination’ of 
marketing communications.  One respondent spoke of running regular international email 
campaigns but they were not really sure what the possible legal ramifications of this are.   
 
 
4.7 – Legacy Data  
 
Many respondents spoke of a particular problem relating to historical and legacy data.  In 
many cases, not surprisingly it was unclear what consumer permission statements had been 
used at the time of data collection and marketers were not sure which records could be 
contacted under current rules.  
 
One respondent spoke of how The Information Commissioner had approached them after a 
complaint by a particular customer.  The company had to report that regrettably they could 
not find a data audit trail that would have potentially answered the query.  Fortunately in this 
instance, the Information Commissioner showed understanding and leniency, but the 
respondent nevertheless understood that this might not have been the case. 
  
Another company was aware that many customers had previously opted out of receiving their 
communications but was uncertain whether after ‘a suitable time’ they could be contacted to 
at least see if they may have changed their minds. 
 
 
4.8- Company size and structure 
 
For larger companies there is naturally a greater chance of having policy inconsistencies 
across a large company group.   For one company there appeared to be very little interaction 
whatsoever across their three broad group divisions.  Because one division controlled the 
company’s financial products which is also subject to FSA regulation, this part handles data 
protection in a completely different manner to the other two.  A customer who might happen 
to purchase from all business areas, might find any inconsistencies strange.     
 
One company manages its customer permissions by sub-dividing company business into 8/9 
product levels.  With this structure, someone might unsubscribe or opt out of 
receiving marketing messages from one department, but still be in receipt of another 
department’s product and service offers.  
 
 
4.9 - Affinity Partnerships 
 
The use of affinity partners to aid marketing activity appears to be becoming increasingly 
commonplace.  Whilst strategic synergies are often clear, from an operational view the 
respondents often indicated numerous difficulties in marrying campaign planning together.   
 
The difficulties included deciding upon appropriate permission statements to cover all 
companies and also to agree upon how data was to be consolidated.   Companies which have 
recently undergone acquisition or merger are likely to suffer from a similar issue.  
 
One organisation did joint promotions with over 100 other companies and they are very wary 
of not being able to maintain consistent policy.  They also discussed how difficult it is to 
understand whether it is they or their affinity partners who are responsible for the customer 
relationship.   
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4.10 – Individual Responsibility for Data Protection 
 
Responsibility for data protection is managed by various job functions and departments.  For 
the companies researched, responsibility for data protection was found in a variety of 
departments, including; marketing, IT, Compliance/internal legal and the Company Board. 
 
There is confusion between the terms Data Controller and Data Protection Compliance 
Officer.  Most companies assumed that the Data Controller was one person in the company, 
rather than the company itself represented by an appointed individual or a group of 
individuals who jointly have control of the data and continually referred to the Compliance 
Officer as someone who had control of the data, rather than someone who ensures that the 
whole company is compliant under the legislation.   
 
In many cases the responsibility is handled jointly across these business functions but for 
some, data protection is managed entirely within the marketing team, with no-one at Board 
level or any other business area ever getting involved.  
 
Responsibility being allocated across departments was also common.  One respondent said 
data protection policy is made between the marketing manager, the finance director and their 
fulfilment manager, with the finance director taking overall responsibility. 
 
One respondent said that he was not sure who was responsible for data protection since they 
just made their Compliance Officer! 
  
A responder from a large publishing company which has many internal divisions, said data 
protection was reviewed at Board level which they see as an important factor in ensuring they 
act as a Group and not ‘in a series of silos’. 
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SECTION 5 – PRINCIPAL DATA PROTECTION ISSUES FOR PRACTITIONERS  
 
 
 
 
Responses to the question of what had been your key issues with regard to data protection 
were diverse.  The most common replies fell into the following areas: 
 
5.1 – Relationship between Marketing and Internal legal teams 
5.2 – Permission Statements 
5.3 – The rise of Telephone Preference & Corporate Telephone Preference Service 
5.4 – E-commerce 
5.5 – Third Party Data Usage 
5.6 – Use of External Consultants 
5.7 – Operation Capacity  
 
  
5.1 – Relationship between Marketing and Internal legal teams 
 
In the previous Section it was described how data protection is managed by a variety of 
means and by a number of business functions.  
 
One key area for companies is the actual ‘ownership’ and responsibility of data protection 
between those who might offer a directive, such as an internal legal team and the marketers 
who are trying to put legislative interpretation into practice. The research aimed to discover if 
there was ever any conflict between those responsible for compliance versus those with a 
greater interest in maximizing sales.  
 
The responses were varied.  Several companies had data protection committees, typically 
which included both marketing and legal input.  While most said there was rarely any 
conflict, occasionally there are areas of disagreement.   Some respondents spoke of the size 
and tone of permission statements and other mentioned of ‘over-conservative’ directives.  
One international company received all of its data protection policy from its US headquarters, 
who they suggested are not as closely attuned to the UK and European markets as they should 
be.   
 
There were a large number of marketers interviewed who had little or no legal assistance with 
their interpretation of data protection legislation.  There was no real indication as to whether 
in these situations a more liberal stance was being taken.  
 
  
5.2 – Permission Statements 
 
Almost all respondents were well aware of the need to include permission statements on their 
customer and prospect sales and marketing communications and this confirmed that data 
protection is well embedded in the minds of marketers.  
 
Some respondents found difficulty in writing permission statements that would not detract 
from the presentation of their customer communications.  Many found difficulty in trying to 
include all information they felt was necessary, such as reference to both 1st and third party 
future contact.    
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One respondent said they only have one opt-out box to cover both 1st and third party and they 
felt to separate it would make coupons too messy and would depress response. 
 
Another person felt that ‘long and legally looking statements’ might actually reduce opt-outs 
because they will indicate a company is operating to the full letter of the law.  
  
Opt-out rates are reviewed in Section 3 of this report but it should be mentioned at this point 
that only two respondents had tested using different permission statements.  
 
  
5.3 – The rise of Telephone Preference & Corporate Telephone Preference Service 
 
Almost all marketers interviewed were aware of the enormous rise in TPS registrations which 
have now reached over 11 million registrants and many see this as an indication of greater 
consumer awareness.  
 
While some see the rise of TPS registrations as being indicative of how the public at large 
now views direct marketing most see it as a reaction to the non-reputable operators who they 
believe have now ‘ruined’ this medium for everyone else. 
 
One high volume telemarketer forecast having to cut calling by 50% for 2006 and change 
their entire business model. 
 
Another complained that because of an increasing general poor consumer response to sales 
calls, outbound calling levels are just a quarter of what they were 12 months ago.  But this 
same company also said of the people they have targeted for cold calling - responses are 
actually higher than they used to be.   They even had someone ringing them recently to ask 
why he hadn't had his usual sales call! 
 
Even though TPS registered customers can be legally be called, many companies are now 
becoming increasingly reticent to do so.    
  
Many were unclear of the dispensation that would allow them to call their own customers.  
One large company was adamant they would be legally unable to undertake any cross 
division calling to TPS registered customers. 
 
Another had realized that over 30% of their customers are TPS registered but were unsure as 
to whether they should be calling them or not.  
  
The introduction of the Corporate Telephone Preference Service (CTPS) in 2004 has had less 
of an impact.  Where companies were making sales calls to business, in all cases mentioned 
they were screening against CTPS.  Rarely did anyone say the match rates are affecting their 
call volumes. 
 
A publisher of a large business directory still publishes a directory entry even if a company 
appears on the CTPS file at the time of collection.  Of course they have no idea whether 
people call these numbers or not. 
 
A directory company mentioned that 170 out of approximately 3,000 directories now had a 
CTPS flag compared to just 30 a year ago.  
 
One person interviewed felt CTPS in many ways was a 'red herring' when it comes to non 
sole trader / partnership b2b calls.  He feels that most business people realise b2b calls are 
part of the way commerce is conducted.  He said he wasn't even sure whether he could 
register his work line. 
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One respondent mentioned that their two call centres were struggling to introduce new TPS 
guidelines regarding CLI, to enable the caller’s details to appear on phones which have caller 
displays.  
 
 
5.4 – E-commerce 
 
The research intended to discover what impact the Privacy and Electronic Communications 
(EC Directive) Regulations 2003 has had on e-commerce activity.  The legislation is complex 
but in very broad terms it requires consumer consent to have been given before electronic 
marketing communications can be sent. 
 
Two years on and there still seems to be much confusion as to what the law is and how it is 
interpreted.  One respondent said that despite having anti-spam software he still gets 30-40 
unsolicited emails a day.  In his view, it is just part of daily life.  He continued to say how 
difficult it is to differentiate between business and ‘personal’ emails.  For example, he argued 
that many people do their internet shopping whilst at work using their company emails.  
 
One responder said they regularly send out e-campaigns of 4,500 records at a time which 
generally have little negative feedback or opt-out. As a marketer, he feels these days people 
like to receive information by email. 
  
A business-to-business company we spoke to frequently sends seminar invite e-campaigns, 
usually of 1,000 names and they typically get a 5% response rate.  The fact the seminars are 
free may help. 
 
Conversely, a publisher said they have tried running some email campaigns but the data was 
becoming increasingly expensive and response typically poor.  They did have one exceptional 
incident whereby one email of these campaigns ended up in an infected PC which then 
forwarded the email to every email address stored on that computer.    
 
One interesting area is how companies handle third party email sales.  
 
One large data provider interviewed has about 500,000 business emails which they rent out 
for third party use.  They have collected these via an 'opt-in' at the same time as offering free 
entries into their directories and they say they will only be used in the future by 'carefully 
selected' companies.  They do not actually export any emails to their clients - but instead send 
out campaigns of their behalf and therefore the emails are physically being sent from the host 
company.  Each individual only receives a maximum of one mailing a week and a record of 
any future opt-out is made centrally on the host system.  
 
More than one respondent made the point that with its obvious cost benefits, email is very 
'dangerous when used by the wrong hands'. 
 
However, in the main it seems that email marketing is still widely and effectively used by 
marketers.  
 
5.5 – Third Party Data Usage 
 
Some respondents said they are finding that third party list sizes are falling and so to maintain 
mailing volumes, they have to use more names from less responsive lists.   
 
One very large consumer service company said that to protect their customers, company 
policy is ‘set in stone’ that their data would never be released to third parties. 
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For another who does rent their data they said that although third party list rentals have fallen, 
revenues hadn’t dropped because companies usually only rent a small portion at a time.  
  
From a user’s perspective, one said they are extremely careful to ensure that for their cold 
prospecting, rented data comes only from reputable sources.   They said the key to achieving 
best results was using an established and respected list broker. 
  
  
 5.6 - Use of External Consultants 
 
A few companies had commissioned the use of external consultants to assist with their data 
protection policy. 
 
One had hired an external consultancy for two months to help draft their privacy policy and 
also help with their contact permission strategy.  
  
Another had hired a consultant to train his staff, not because he felt he was unaware what 
needed to be taught but because if here was any recourse on their marketing, the blame would 
be directed at the consultants and not him. 
  
One person researched had been hired on a short term contract as a data protection officer 
with his remit being to create a marketing/compliance framework upon which their 150 
marketers could operate.  Not only should this instil consistency across the Company (one 
comment he said was, 'they have 150 very creative minds!') but they are also very aware of 
trying to strike an appropriate balance between compliance and maximising marketing 
activity.  They were fully aware that some campaigns have 30% opt-out rates and were keen 
to see if there was anything that could be done to reduce this.  
  
Attendance at seminars was common, sometimes driven by DMA or other trade association 
membership but there were also several marketers who appeared to have no regular means of 
receiving and learning about the latest data protection regulations. Generally they felt 
themselves to be too busy to keep fully up to speed with the latest legislation developments 
 
 For one company interviewed, each department in the UK has what she described as a 
'privacy officer' who 'champions' data protection in their respective area.  About 2-4 times a 
year, the UK marketing team have to undergo a 'self-certification' process, which requires 
sending samples of marketing materials and writing a report of ongoing activity.  
  
Another spoke of undertaking a rigorous yearly data protection audit and one organisation had 
recently taken part in a ‘best practice’ training day with an alliance company.  
 
Many respondents mentioned that keeping up to speed on data protection was difficult 
because sometimes there seemed to be conflicting information being given from various 
related bodies.  Furthermore the lack of case law made it difficult to give practitioners a 
clearer picture of how the law was being interpreted and actually enforced.  
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5.7 - Operation capacity to manage permissions  
 
In addition to researching data protection policy and attitudes, we also investigated the 
practical, operational barriers to implementing this policy.  
 
One marketer said that managing ‘data flows of marketing data, was her biggest ‘bug bear’.  
Even the method of data collection can be an issue.  A retailer spoke of how data is 
collected in their stores at the time of purchase and apparently the store-staff are not always 
very comfortable asking customers for their personal details.   
 
The issue of using suppliers who become data processors of the Data Controller’s customer 
data was also raised. Many of those spoken to said that customer permissions were managed 
by their outsourced fulfilment systems – sometimes with the fulfilment managers becoming 
involved in policy decision making.  
 
One company using outsourced contact centres was keen to ensure robust contracts were in 
place, particularly when using suppliers based offshore.  
 
Whilst markets change, so too do the ways marketers operate and five out of the thirty  
respondents said they were just about to or were in the process of implementing a ‘single 
view’, company wide marketing database.  These companies seemed especially aware of the 
importance of their IT being able to support their data protection policy and particularly the 
ability to manage consumer contact preferences across various marketing, media and business 
divisions.  
 
One respondent said they were at the point of building a proposed business case for investing 
in a group marketing database and felt that the need to hold group permissions would provide 
a considerable argument for the proposed investment.   
 
One company which was just completing the installation of a new system said applying 
permission flags to data which was up to 40 years old had been particularly challenging.   
Another spoke of wishing to implement a marketing database but was worried that the quality 
of much of the data was very poor and was concerned whether it could be accurately 
consolidated. 
 
Some companies with existing marketing databases spoke of single data repositories receiving 
data feeds from over 20 different sources.   Not only are they able to gain a ‘single-customer 
view’ they are also able to start ‘ring fencing’ customers so they are not inundated with 
marketing communications from different parts of a company.  
  
An international firm of solicitors interviewed are due to implement a new CRM system and 
while they are keen to be able to hold more customer information, they are also keen to 
ensure no 'inappropriate' comments might be added about a customer by the sales force.  They 
provided a recent Sunday Times article which showed how another firm of solicitors had lost 
a major client because details of disparaging remarks about this company had been leaked 
from their sales database.   
 
Implementing a single view database can be a lengthy affair.  One company who had spent 
the past two years building a marketing database said progress had been slow and frustrating.  
The main issue was that it had not been a dedicated task and key deliverables had been 
regularly postponed.  They did say they now have someone who has been given responsibility 
for seeing the project through and it was indicated the project should be completed by the 
summer.  
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The respondents interviewed did say this database co-ordinator had IT expertise but perhaps 
was not so aware of how customer permission rules should be set and constructed. 
 
Another company highlighted the importance of having experienced suppliers to support them 
at the time of database implementation.   Others saw the search for new suppliers as a 
potential area of increased risk, particularly one who was in the process of looking for an 
offshore contact centre. 
 
Another frequently mentioned issue was the wide variety of sources from where marketing 
data can potentially originate.  One marketer was tasked with maintaining consistency of data 
collection which he said could be a bit 'ad hoc' at times as inputs from competitions, prize 
draws and events tend to be collected in a variety of non-standard formats.  
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SECTION 6 - OPT-OUT RATES AND CONSUMER RESPONSE 
 
 
 
6.1 – Opt-out Rates 
6.2 – Consumer Response 
 
6.1 – Opt-out Rates 
 
One of the most extraordinary findings of the research was how few marketers seemed to 
know how many customers and prospects are opting out of receiving their marketing 
communications.  Most could provide an opinion of whether opt-out rates were changing but 
few were able to provide precise information of how many people have asked not to be 
contacted or indeed any estimate of the financial consequence of this.  
 
A few companies produced regular internal reports and typically these might be circulated to 
board members.  
 
What was even more interesting was that many of the marketers we spoke to said they could  
run reports ‘fairly easily’ to discover this information. 
 
One large publishing company interviewed knew that 1 million out of 3.5 million people on 
their customer and prospect database had opted out ‘over a period of several years’ but were 
not too concerned because this still left 2.5 million from which they could make their mailing 
data selections. 
     
The reason why marketers are not overtly concerned at present may be because opt-out rates 
are still low enough to pose a concern.  This may be particularly so in regard to different types 
of communication and the method of contact.  It seemed communications to customers were 
normally well received.  One online catalogue company typically emailing 20,000 registered 
customers at a time usually only gets about 50 unsubscribes.  Another loyalty programme 
provider said they would usually get just ‘a few dozen’ from an email campaign to over 
10,000 addresses. 
 
Another consumer company said they usually achieve 50% of their customers opting in to 
receive email communications and a publisher said they get around 25% of customers opting 
in to receiving third party emails.  
  
There were a number of respondents who said contacting customers by telephone had become 
increasingly problematic.  
 
Differing response rates may also have much to do with the type of organization trying to 
make the communications.  A representative for a trade body said they have almost 100%  
Email opt-in from their members but one catalogue company marketing manager interviewed 
said that half their customers have opted out of receiving third party mailings.  
 
Interestingly one company said that their older customers are more accepting than the 
younger age groups to receiving marketing communications despite being more heavily 
represented on preference service files. 
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The rate of opt-out/in change also received a mixed response.  One company which heavily 
uses telemarketing to enquirers said telephone opt-out was rising fast on a monthly basis. 
 
A company who handles third party email campaigns said they were pleased their typical opt-
out rate was only 1% per campaign.  Clearly the cumulative attrition rate could quickly build 
up if mailings are frequent. 
 
For one company the 2003 Regulations had been a major pain point. Since only 0.5% of 
people held on their database had opted in to receive third party emails, they believe they 
have lost £500,000 per year in list rental sales.  
  
At the time, they did try different types of creative offerings to entice opt-ins, including 
incentives, but none of these had any impact.  This database marketing manager said she 
found it very difficult to communicate and persuade a consumer of the benefits of giving their 
contact consent. 
 
In summary, opt-out rates are increasing but not necessarily at an increasing rate. However, 
tracking of opt-out rates seems patchy and there is a lack of concern about the impact this 
might have on future business. 
 
 
6.2 – Consumer Complaints 
 
The respondents were unanimous in saying that complaints to receiving direct marketing 
communications are very few and far between.  
 
Even when enquiries are made, they usually only ask, ‘where did you get my name from’.  
One direct mailer carrying out campaigns of up to 300,000 said she gets about half a dozen of 
this type of enquiry per campaign.  
 
More serious consumer enquiries might come in the form of a ‘Subject Access Request’. 
A Subject Access Request is a written, signed request from an individual to see all 
information held on them. The Data Controller must provide all information in a readable 
form within 40 days of receipt of the request and may charge a small fee (up to £10). 
 
It was interesting to learn that for most companies these are mostly unheard of but several 
companies did report receiving them on a sporadic, although rare basis.  One marketer said he 
had received two in four years and another said they get about one a year. 
 
One insurance provider said they used to get about one a year but more recently this has risen 
to one a month.  It was felt that many of these requests are typically encouraged by the 
customer’s solicitors and tends to happen when someone isn't happy with their insurance 
claim settlement.  They had one recent incident where the settlement had already been agreed 
but they still received a SAR and the person interviewed wondered whether the UK 
public could now be adopting a US style 'claim' mentality.  
 
For one company, ‘SAR’s are a nuisance but not insurmountable’ as they have the IT 
infrastructure in place to produce the information fairly easily.  Usually the complaint comes 
via The Information Commissioner who they say is usually very reasonable in resolving any 
dispute.  One issue they have is to not release information about anyone else who might be 
referenced on a particular policy.   
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SECTION 7 - THE ROLE OF THE INFORMATION COMMISIONER 
 
 
 
 
One very strong consistent response throughout the research was that the Information 
Commissioner has had little/no visible impact in enforcing data protection law.  Time and 
time again the respondents had said they had seen no evidence of this office’s activity 
whatsoever.  
 
One said the Information Commissioner has 'completely dropped off the radar'.  They had 
read there would be some high profile investigative cases and prosecutions but has heard of 
nothing.   If any further notices say investigations will be stepped up, they feel there is a 
strong danger that 'cry wolf' has been heard too many times before.  
 
Furthermore, many also felt it was unlikely that their company would come under any 
scrutiny – with more ‘rogue operators’ being targeted long before they would be considered.    
 
One financial company said that whilst they wouldn't want the Information Commissioner 
knocking on their door, they feel the threat is far less daunting than the 'nuclear weapon', as 
they described it, posed by the FSA.  They believed any fine would be very minor compared 
to that often charged by the FSA. 
  
A common feeling was that the legislation had largely been the result of the industry not self 
regulating itself adequately and the mass direct marketing activities adopted by some 
organisations, were tarnishing direct marketing for everyone else.  One described it as, 'The 
few spoiling it for the many'.   
 
Some of the financial companies had had some dealing with the Information Commissioner 
but they have been always been due to an individual complaint being made - not an overall 
investigation into general company policy and procedures.  When companies have had 
dealings with the Information Commissioner, the regulatory body have usually been 
cooperative and understanding.    
 
Only two respondents had used the Information Commissioner’s helpline.  One said it had 
been very helpful but the other said they had received contradictory advice and ‘which has not 
really helped on a practical level’.  
 
In terms of advice on likely enforcement, The Direct Marketing Association was regularly 
mentioned as a useful reference point and one respondent had been pleased with information 
received from The Committee of Advertising Practice. 
 
It seems companies are very keen to follow 'best practice' but struggle sometimes to know 
what this actually is. 
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SECTION 8 – THE FUTURE IMPLICATIONS OF OPT-OUT. 
 
 
 
One of the key areas this research has demonstrated, is that whilst companies have taken 
significant steps to achieve compliance in accordance to what they believe is the current 
legislative climate, generally they do not seem to be aware of the threat posed by consumer 
opt-out.    
 
Very few seemed to have an accurate idea of whether customer and prospect attitudes to 
marketing communications are changing and most importantly, what the future financial 
ramifications of any change might be.    
 
Some suggested key questions companies might wish to consider include:  
 
 

 Do we know what the actual potential consumer opt-out threat is?  
 For example, is the sign up to TPS an indicator of general negative feeling about 
 direct marketing in general or just a reaction to bad telemarketing practice and silent 
 calls? What if a 50%+ level of opt-out becomes the norm? 
 

 How should companies start evaluating the financial impact of opt-out rates? 
 Without permission, customers cannot be upsold and have to be recruited over again. 
 Is the increased cost this represents being factored into customer value calculations 
 for the long term? 

 
 How real are the perceived key issues people believe they are facing trying to 

interpret data protection legislation?  
 Is it “Don’t know” or “Don’t want to know”? Is there a danger that contact strategies 
 are being based on a poor understanding of the law and bad permissioning practice? 
 

 Should companies be looking for new channels to market?  
 Companies are already re-deploying budgets as a result of opt-outs (or lack of  
 opt-ins). Will they soon run out of direct channels to market? 
 

 To what extent can we use the past and current position to gauge what the future 
holds in store? 

 If marketers are not even aware of or able to measure their opt-out rates, how can 
 they plan for a future which may see a significant escalation? 
 

 Is the Information Commissioner’s currently perceived minimal presence an accurate 
indication of data protection enforcement both now and in the future? 

 More enforcement is said to be on the cards but where are the pressure points and will 
 the Information Commissioner’s Office be given more powers? 
 

 Is data protection being adequately acknowledged at Board level? 
 The capitalisation of customer databases is now relatively common but customer 
 details without permission for future marketing have little value. However, 
 Boardroom recognition of Data Protection issues remains poor. 
 

 How can companies achieve an optimal balance between successful marketing 
activity and necessary compliance? 
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 Without a good knowledge of the law and an active permission strategy, companies 
 are not only potentially breaking the law but also damaging their asset value. 
 Compliant marketing which has the potential to increase permission should be the 
 goal. 
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APPENDIX 1 - DATA PROTECTION ‘SEMI-STRUCTURED’ RESEARCH 
QUESTIONS TO MARKETERS 

Company Background  
 
1a. Please provide an overview of your company, such as; history, products and services and 
group structure.  
 
1b. What is your role and what are your responsibilities?  
 
Respondent Qualification 
 
2. Please can you outline the direct marketing activity your company undertakes?  
 
Data Protection in Practice 
 
3. Have there been any aspects of data protection legislation that have presented a particular 
challenge to your direct marketing activity?     
 
4. Who has principal management of the Company’s customer data?  
 
5. Who else within the organisation uses this data for marketing purposes? 
 
6. Are any aspects of data management outsourced? 
 
7. Do either Board and/or senior management ever get involved with data protection issues? 
 
8. What, if any, data protection staff training is there? 
 
9. How is budgeting for data protection managed? 
 
Consumer Reaction to Data Protection  
 
10. Are you witnessing any changes in consumer opt-out rates?  
 
11. What do you see as the key factors which effect opt-out/in rates?   
 
12. And are there any key differences between different marketing channels? 
 
Enforcement  
 
13. Do you have any opinion on how the effectiveness of the Information Commissioner is 
changing in his role as data protection regulator?  
 
Use of External Consultants 
 
14. Has the Company ever used any external consultants or trainers in this area? 
 
15. If the company were to outsource, which aspects would you look to cover and what 
credentials would you look for?  
 
Summary  
16. Is there anything you would like to add to what we’ve discussed today? 


